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Buisnesses Challenge Philadelphia Law Prohibiting 
Inquiry into Prospective Employee’s Wage History 
By Patrick J. Bannon, Christine Hendrickson, Pamela Q. Devata, Meredith-Anne Berger & Stacey Blecher

Seyfarth Synopsis: Businesses banded together to challenge, on First Amendment and Due Process grounds, the pay equity 
Ordinance which would ban inquiries into prospective employees’ prior salaries.  The Ordinance, which was set to go into effect on 
May 23, has been stayed until the pending motion for preliminary injunction is decided. 

Following Philadelphia’s passage of a pay equity Ordinance that prohibits inquiries into salary history (on which we previously 
reported here), businesses are challenging the Ordinance.  The law was slated to go into effect on May 23, 2017, but on April 6, 
2017, the Chamber of Commerce for Greater Philadelphia (the “Chamber”) filed a federal lawsuit seeking to enjoin the law on 
numerous grounds discussed below.  On April 19, 2017, the United States District Court for the Eastern District of Pennsylvania 
entered a stipulated order that stays the effective date of the new law until resolution of the motion for preliminary injunction.  

The Chamber of Commerce for Greater Philadelphia v. City of Philadelphia and Pennsylvania Human Relations Commission, No. 
17-01548 (E.D. Pa. April 6, 2017) was filed against the City and the city’s Commission on Human Relations, alleging the law violates 
the First Amendment, the Due Process Clause of the Fourteenth Amendment, the Commerce Clause, Pennsylvania’s First Class City 
Home Rule Act, and the state’s Constitution.  The challenge to the Ordinance casts doubt on its intended effect, which is to lessen 
the wage gap between men and women.  The complaint details the burden on businesses and the relative low impact which the 
Chamber expects the law to have on the gender pay disparity.  In fact, the Chamber claims that the Ordinance will reduce hiring 
within Philadelphia overall, rather than ameliorating the wage gap.

The Philadelphia Ordinance makes it unlawful for an employer or employment agency to inquire about or require disclosure of an 
applicant’s wage history, condition employment on such a disclosure, rely on prior wages in determining the wages for that individual 
at any point in the hiring process (absent the applicant’s “knowing and willing” disclosure), or retaliate against an applicant for 
refusing to provide his or her wage history to a prospective employer.

First Amendment Challenge 

According to the Chamber, the Ordinance unconstitutionally limits employers’ ability to inquire about or rely on an applicant’s wage 
history, and seeks to prevent employers from communicating to employees the importance which prior salary has on employers’ 
decisions.  The complaint points out that the Ordinance does not contemplate applicants such as a high-level executive who must 
be lured away from his or her current employer, or a partner in a law firm with the “lock step” compensation structure.  The 
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Chamber contends these are examples of situations where an inquiry into and reliance on wage history “could not possibly perpetuate 
wage disparities caused by gender discrimination.”  Further, the complaint alleges that the Ordinance is “substantially underinclusive” 
because employers are permitted to rely on wage history information which is disclosed “knowingly and willingly” by applicants, 
even if, for example, these individuals were in fact subject to gender discrimination.  At bottom, the complaint alleges that the law is 
unconstitutional because it could have achieved its objectives through other means “more directly targeted at the problem of gender 
discrimination and that would have restricted far less employer speech.”

The Ordinance’s Reach Extends Outside Philadelphia’s Borders

Further, the Chamber argues that the Ordinance violates the Due Process Clause of the Fourteenth Amendment.  In particular, 
the Chamber alleges that the language in the Ordinance which permits employers to rely on an applicant’s wage history if it is 
“knowingly and willingly disclosed” is impermissibly vague.  The Chamber additionally alleges that the Ordinance applies beyond 
Philadelphia, and even Pennsylvania’s borders, since out-of-state employers may also be subject to the law if they “do business” in 
Philadelphia.  Therefore, the Chamber contends, the Ordinance violates the Commerce Clause, since it “penalizes speech occurring 
wholly outside the boundaries of Pennsylvania.”  

The Chamber finally alleges that the extraterritorial reach of the Ordinance violates the Pennsylvania Constitution and the Home Rule 
Act, which together prohibit a city from exercising its power with respect to individuals who do not live or work in the City. 

The Commonwealth’s Legislative Efforts

The Pennsylvania Senate passed a Bill in February that would amend the Commonwealth’s Equal Pay Act and which would not 
prohibit employers from inquiring into prospective employee’s wage histories. Significantly, the Bill contains a preemption clause 
which provides that “[t]he provisions of this act shall preempt and supersede any local ordinance or rule concerning the subject 
matter of this Act.”  If enacted, this preemption language also would sound the death knell to the Ordinance. 

What Does This Mean for Employers? 

Bans on inquiries into past wages are springing up across the country--including in New York City, Massachusetts, and perhaps soon 
in San Francisco.  

Even where inquiries into prior wages are legal, allegations of disparate employment decisions which were based on an applicant’s 
prior salary may be problematic for employers.  While prior salary may be useful for employers who are looking to hire a specific type 
of candidate, such as a high-level executive, due to state and local laws prohibiting such inquiries, there is a potential risk involved in 
relying on this information.  We will continue to track this lawsuit as it moves through the courts. 

Join Seyfarth’s Pay Equity Group for a Webinar on May 9th to discuss the wave of wage history bans and to discuss how you can 
prepare.

If you have any questions or would like further information, please contact your Seyfarth attorney, Patrick Bannon at pbannon@
seyfarth.com, Christine Hendrickson at chendrickson@seyfarth.com,  Pamela Devata at pdevata@seyfarth.com, Meredith - Anne 
Berger at mberger@seyfarth.com or Stacey L. Blecher at sblecher@seyfarth.com. 

www.seyfarth.com

http://www.legis.state.pa.us/cfdocs/billinfo/BillInfo.cfm?syear=2017&sind=0&body=S&type=B&bn=241
http://www.seyfarth.com/publications/OMM040617-LE2
http://www.seyfarth.com/publications/OMM080116-LE2
http://www.laborandemploymentlawcounsel.com/2017/04/equal-pay-day-2017-introducing-seyfarths-50-state-pay-equity-desktop-reference/ 
http://marketing.seyfarth.com/reaction/RSGenPage.asp?RSID=uERUc0HllBDRj3ZgTU4_cejL3iKd4ATYVnXHJJnKIbdnuxS_41Db1HqFZzsQtTTB&RS_REFERRSID=uERUc0HllBDRj3ZgTU4_cSBHXCK-qB1KjIaCdTNqT86bTNHXmRnNYf12wTi2urjl&RS_REFERRSTYPE=NO&RS_ORIGRSID=uERUc0HllBDRj3ZgTU4_cSBHXCK-qB1KjIaCdTNqT86bTNHXmRnNYf12wTi2urjl
http://www.seyfarth.com/PatrickBannon
mailto:pbannon@seyfarth.com
mailto:pbannon@seyfarth.com
http://www.seyfarth.com/ChristineHendrickson
mailto:chendrickson@seyfarth.com
http://www.seyfarth.com/PamelaDevata
mailto:pdevata@seyfarth.com
http://www.seyfarth.com/MeredithAnneBerger
http://www.seyfarth.com/MeredithAnneBerger
mailto:mberger@seyfarth.com
http://www.seyfarth.com/StaceyBlecher
mailto:sblecher@seyfarth.com

